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Agenda

• Reasonable Design
• Tying Reward to Spouse
• Incentives
• Voluntariness
• Taxation
• Involving Children
• Wellness Program is Term of Health Plan
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Reasonably Designed
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Case Scenario #1

• ABC Health Company’s wellness program consists of an online HA.  ABC’s HR 
department sees the results and sends those results to ABC’s health insurer.  
Employees do not see results. 

• Permissible?
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ADA Rules

• Reasonably designed to promote 
health/prevent disease

• Must provide follow-up after collecting medical 
information

• Should not be about collecting information only.
• Different from HIPAA/ACA

• Only health contingent need to be “reasonably 
designed”
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Case Scenario #2

• ABC Health Company offers a wellness program to its group health 
plan participants.  Participants can earn points by selecting from a list 
of wellness activities.  One of the activities participants can choose is 
to volunteer in the community for at least one hour each week.

• Is this permissible?  How large can the reward be?
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HIPAA/ACA

• To qualify for wellness program exception, must meet 
certain conditions:

• Participatory programs must only be offered to “similarly 
situated” individuals.

• No limit on financial incentives.
• Health-contingent programs must meet 5 factor test.
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HIPAA/ACA

•Five factors:
1. Qualify for the reward at least once/year.
2. Total reward may not exceed 30% (50% for 

tobacco prevention programs) of total cost of 
coverage.

3. Reasonable design to promote health or 
prevent disease.
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HIPAA/ACA

•Five factors (cont.)
4. Full reward must be available to all similarly 

situated individuals.
• Must provide reasonable alternative standard (or waiver of 

standard)
5. Disclosure of reasonable alternative standard (or waiver) 

in plan materials describing the wellness program terms.
• SPD
• Communications disclosing individual did not meet initial 

outcomes-based standard
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Case Scenario #3

• ABC Health Company has a number of employees whose primary 
language is a non-English language.  ABC wants to implement a health 
contingent wellness program to its health plan participants that 
includes written instructions on how to earn points through the 
program.   One of the activities includes taking a health risk 
assessment.  The instructions on how to earn points and the health 
risk assessment are in English only.  No interpreters are available.   
The non-English language-speaking employees are left to figure out 
how to participate and earn points in the wellness program.

• Is this permissible?  Should the ADA notice be in English only?

10



ADA Rules

• Programs that collect medical information 
must provide employees with notice.
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ADA Rules

• Notice requirement applies even in absence of 
incentives

• Notice must contain following:
• Be understandable
• Describe type of medical information obtained
• Describe specific purposes for which information will be 

used
• Who will receive information
• Restrictions on disclosure of medical information
• Methods employer will use to prevent improper disclosure 
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Rewarding spouses
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Case Scenario #1

• Employee can earn reward (the value of which is no more than 30% 
of the total cost of self-only coverage) if both the employee and 
spouse meet a certain cholesterol level.  If either employee or spouse 
fails to meet the cholesterol target, the employee does not earn the 
reward.  

• Permissible?
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GINA 

• Like ADA Final Rule, collection of spousal information 
must be part of wellness program reasonably designed 
to promote health or prevent disease.

• Not reasonably designed if:
• Impose a penalty on individual because of spouse’s disorder 

prevents spouse from participating in program or achieving 
certain outcome;

• Collection of information does not include follow-up information 
or advice or not used to design a program that addresses 
conditions identified by information.
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GINA

• Employers May Not Deny Access to Health Coverage 
Based on Spouse’s Refusal to Provide Information.

• Employers May Not Retaliate Against Employee Based 
on Spouse’s Refusal to Provide Information.
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Case Scenario #2

• Employee earns a reward equal to 15% of the total cost of employee-
only coverage and another 15% of that cost if both the employee and 
spouse do the following:

• Complete an HRA
• Attend a biometric screen (results are irrelevant for purposes of reward)
• Attend four seminars
• Provide evidence of a physical exam by their primary care physician

• If either the spouse or employee fail to complete all four activities (which 
all four are presumed to qualify as “participatory” programs under the 
HIPAA/ACA rules), the employee’s reward is $0.  That is, both employee 
and spouse must complete all four activities to earn the full 30% reward.  

• Is this permissible?
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GINA
• Appeared in May 17, 2016 Federal Register 

(alongside final ADA rule)
• Allows wellness programs to offer incentives for 

employee’s spouse to provide certain information
• Information limited to spouse’s own manifestation of 

disease or disorder;
• Must be part of a health assessment or medical 

examination or both. 
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GINA
• Applies to All Wellness Programs

• Unlike proposed GINA rule, incentive rule applies regardless if 
spouse or employee enrolled in employer health plan. 
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GINA
• Incentive Limit Calculation:

• Employees enrolled in Employer Plan
• 30% total cost of self-only coverage (includes both employee 

and employer contribution)
• All Employees Regardless of Plan Enrollment

• 30% total cost of self-only coverage under employer’s plan
• All Employees when Multiple Plans Offered

• 30% total cost of lowest cost self-only plan available 
• All Employees when No Plan Available

• 30% cost of self-only coverage under 2nd lowest cost Silver 
Plan for 40 yo/nonsmoker on Exchange

•30% Incentive Applies to Spouse and 
Employee Separately
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GINA

•Calculation Example:
•Cost of family coverage is $14,000.  Self-only 

cost is $6,000.  Incentive can be up to $1,800 
for employee and $1,800 for spouse (30% of 
$6,000).
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Case Scenario #3

• Same facts as Scenario #2, except the reward is equal to 30% for the 
employee’s participation and 30% for the spouse’s participation.  

• Would this be permissible?
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Case Scenario #4

• Employee can earn a reward of up to 60% of the total cost of 
employee-only coverage if both the employee and spouse join a 
fitness club, attend at least three health education classes (from a list 
of over a dozen options), and volunteer in the community.  

• Is this permissible?
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ADA

• Incentive Limit Applies to
• Participatory and 
• Health Contingent Programs:

• Only applies to programs with HRAs/Biometric Screens
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Case scenario #5

• Terry, spouse of employee of ABC Company agrees to provide health status 
information to help employee earn an incentive through the employer wellness 
program.  Terry logs onto an online portal sponsored by a wellness vendor to 
provide the information.  The portal contains a privacy statement but nothing 
else.  It is up to Terry to decide whether to read the privacy statement.  Terry can 
just skip the statement and proceed right to the portal to provide his/her 
information. 

• Is this privacy statement sufficient?
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GINA
• In addition to Employee, Spouse must provide prior, 

knowing, voluntary and written authorization.
• Authorization must contain several elements, such as:

• Be easy to understand;
• Description type of genetic information to be obtained and 

purpose for which it will be used;
• Describe restrictions on disclosure of genetic information;
• Genetic information is collected for purposes of providing 

health or genetic services;
• Information only provided to individual and licensed health 

care professionals involved in providing genetic services and 
not disclosed to employer except in aggregate terms.
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Incentives
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Case Scenario #1

• ABC Company, a for-profit Wisconsin-based company, decides to host a raffle as the incentive to 
increase wellness program participation.  All employees who complete an HRA and biometric 
screen are entered into a drawing to win a Disney vacation for a family of four (which amounts to 
approximately $5,000).  ABC has 300 employees, so each employee has a 1 in 300 chance of 
winning the Grand Prize, assuming all 300 employees participate.  Thus, each chance to win is 
worth about $17 (1/300*$5000).  

• Is this raffle permissible?
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ADA

• Incentive Limit Applies to
• Financial
• In-Kind Incentives

• Time off
• Prizes
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State Anti-gambling laws

• Wis. Stat. s. 563.907:

• Any local religious, charitable, service, fraternal or veterans organization or any 
organization to which contributions are deductible for federal income tax 
purposes or state income or franchise tax purposes, which has been in existence 
for one year immediately preceding its application for a license or which is 
chartered by a state or national organization which has been in existence for at 
least 3 years, may conduct a raffle upon receiving a license for the raffle from 
the department. No other person may conduct a raffle in this state.
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Case scenario #2

• ABC Company wants to educate its workforce on how to live well.  It decides 
to institute a point-based incentive system:  the more activities you 
participate in, the more points you earn.  Employees earn points by attending 
classes in nutrition, fitness education, the mind-body connection, as well as 
getting their flu shot, purchasing fresh fruit and vegetables from a local 
market, and purchasing a park pass.  An employee who earns the maximum 
amount of points could earn up to $5,000 in prizes.

• Is this permissible?
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ADA

• Guidance to the ADA final rule:
• “Not all wellness programs require disability-related inquiries or medical 

examinations in order to earn an incentive.  Examples may include 
attending nutrition, weight loss, or smoking cessation classes.  These 
types of programs are not subject to the ADA incentive rules discussed 
here, although programs that qualify as health-contingent programs (such 
as an activity-based program that requires employees to exercise or walk) 
and that are part of a group health plan are subject to HIPAA incentive 
limits.”  81 Fed. Reg. at 31141 (May 17, 2016).
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Voluntariness
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Case Scenario 

• ABC Company administers an online HRA.  Participation 
has been lagging.  To help increase participation, the 
wellness vendor is asked to disclose the names of the 
nonparticipants to ABC’s managers and supervisors, who 
can then encourage those employees to participate.    

• Permissible? 
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ADA

• Carves out exception to general prohibition 
on taking employee “medical exams” for 
“voluntary” medical exams part of 
employee wellness program.
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ADA

• In order to be considered “voluntary,” an employer may not retaliate 
against, interfere with, coerce, intimidate, or threaten employees in 
violation of Section 503 of the ADA, codified at 42 USC 12203.  81 
Fed. Reg. at 31133 (May 17, 2016).

• That is, you cannot coerce an employee to participate in an 
employee health program or threaten to discipline an employee who 
does not participate.  Id.
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Taxation
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Case Scenario #1

• ABC Company offers free noon-time Insanity workout classes to all 
employees.  Employees who attend 80% of the eight-week session 
receive a $50 gift card to IHOP.  ABC does not withhold any taxes on 
the $50 amount or report it on the employees’ W-2 as income.  

• Is this permissible?
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Internal Revenue Code
• Excludes from gross income amounts received for 

“medical care”
• Expenses beneficial to general health or wellbeing 

not “medical care” expenses
• E.g. Gym memberships usually taxable
• On-site athletic facilities not taxable

• De minimus benefits excludable
• Cash or cash equivalent incentives not excludable from 

gross income
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Case Scenario #2

• ABC Company implements a wellness program for employees who participate in ABC’s group 
health plan.  The wellness program consists of outcomes-based components, such as achieving a 
certain amount of weight loss or lowering one’s cholesterol.  ABC reimburses employees who 
achieve one or more of these goals 20% of the premium amount paid by the employees.  

• Is the premium reimbursement taxable? 
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Internal revenue code

• IRS Memorandum from April 14, 2016 provides guidance on issue.

• Section 106(a) allows an employee to exclude from income the cost of health 
insurance premiums paid through an employer plan.

• According to Revenue Ruling 2002-3, employer reimbursements to employees 
for amounts the employee pays for health insurance premiums are not 
excludable from the employee’s gross income under 106(a).

• Therefore the reimbursement amounts are wages subject to employment taxes.  
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Case Scenario #3

• ABC Manufacturing offers health insurance to its employees through 
InsureYou Health Insurance Company.  InsureYou offers an employee 
wellness program that issues cash incentives to group health plan 
employees who complete certain wellness activities.  InsureYou 
decides which employees qualify for the incentives and issues those 
incentives once earned.  ABC Manufacturing is not involved in the 
program at all.  Does InsureYou have any tax withholding and Form 
W-2 reporting responsibilities with regard to ABC Manufacturing 
group health plan employees?
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Internal Revenue Code

• Where a third party (such as a health insurer for an insured group 
health plan) administers (in more than a “ministerial way) a wellness 
program that provides a taxable incentive (e.g., cash or a gift card), 
the third party may be deemed the “statutory employer” for 
purposes of complying with related income and employment tax 
withholding and Form W-2 reporting responsibilities (in contrast to 
the general rule that imposes these obligations upon the common 
law, or “true,” employer). 

• See IRC s. 3401(d).
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Involving dependents
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Case scenario

• ABC Company implements a wellness program that includes an HRA.  ABC wants 
all employees and their families to participate, so it offers a 10% premium discount 
to employees who participate, another 5% discount for spousal participation and 
another 5% discount if any of the employee’s children participate.  

• Is this permissible?
• What if ABC removed the discount for the children and just offered the HRA to 

the children who want to participate?  Would that be permissible
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GINA

• GINA final rule Preamble:
• “No inducements are permitted in return for information about the manifestation 

of disease or disorder of an employee’s children” (whether adult or minor children).
• This does not mean employers are prohibited from offering health or genetic 

services (including participation in an employer’s wellness program) to an 
employee’s children on a voluntary basis.  “They may do so, but may not offer any 
inducement in exchange for information about the manifestation of any disease or 
disorder in the child.” (Emphasis added.)

• 81 Fed. Reg. at 31147 (May 17, 2016); 29 CFR s. 1635.8(b)(2)(A)(iii).
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Group health plan issues
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Case scenario #1

• ABC Company offers a wellness program to its group health plan participants only.  The wellness 
program is clearly a term of the group health plan, as it is described in the Summary Plan 
Description.  The SPD states that employees who attend a fitness class are eligible for a 10% lower 
deductible in their health plan.  Are employees who leave ABC Company and take COBRA 
coverage eligible for the lower deductible if they too attend the fitness class?
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COBRA

• Employer can require plan beneficiary to pay 102% of the cost of coverage under COBRA.  26 CFR 
s. 54.4980B-8.  So, reduced premium reward would not apply to COBRA beneficiaries.

• COBRA coverage must be identical to coverage provided to non-COBRA participants.  ERISA s. 
602(1).

• Arguably, a lower deductible for attending a fitness class would need to be offered to COBRA 
participants.  
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Case Scenario #2

• ABC Company wants to implement a wellness program for all of its employees.  However, it also 
hopes to reduce its overall spending on health care over time.  So, it would like to offer financial 
incentives to employees who participate in ABC’s group health plan, but allow all employees to 
participate in the program.  

• Can ABC limit financial incentives to group health plan participants only?
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What Does This Mean For Wellness Programs?

• Time for a compliance audit!
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Questions?

• For more information, contact:
Barbara J. Zabawa, JD, MPH
The Center for Health and Wellness Law, LLC
Phone:  608-579-1267
Email:  bzabawa@wellnesslaw.com

mailto:bzabawa@cfhle.com
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