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Setting the Stage
This is a Complex Issue!

For the last 25 years government regulations (state and federal) have 
addressed the treatment of individuals and data related to wellness 

programs and incentives

The federal regulatory landscape and court actions have caused 
complicated and often conflicting regulations

Some clarity was brought forth through the Affordable Care Act (ACA) 
of 2010

Enter the Equal Employment Opportunity Commission (EEOC)
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Setting the Stage
The EEOC and its Jurisdiction 

The EEOC launched 
several law suits against 
companies alleging that 
their wellness programs 
violated law
•Broward County, FL
•Honeywell
•Flambeau

The EEOC issued a 
proposed rule that would 

amend the regulations 
and interpretive guidance 

in Title 1 of the  
Americans with 

Disabilities Act (ADA) of 
1990, April, 2015

The EEOC did the same 
with the Genetic 
Information Non-

Disclosure Act (GINA) of 
2008, October, 2015

Each had a comment 
period in which many 
comments of support, 

disagreement, or concern 
were made
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Setting the Stage
The Problem

…Both the proposed ADA and GINA 
rules were in conflict with ACA and 
each other…
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The Regulatory Inconsistencies 
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J Occup Environ Med. 2016 Mar;58(3):e103-10. doi: 10.1097/JOM.0000000000000698.
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http://www.ncbi.nlm.nih.gov/pubmed/26949886


Reaching Industry Consensus 
The Process

Building on past collaborations, 15 
organizations were brought together 

by HERO, The Population Health 
Alliance, and  the American Heart 

Association – July 20, 2015

Organizations represented employees, 
employers, occupational medicine, 
health plans, and wellness program 
providers who were challenged to 
reach a consensus on the proposed 
rules to share with the EEOC
•Seeking common ground
•Greater focus on ADA because of timing 

The Goal:  To provide the  perspective 
of organizations that develop, deliver, 
and support employer-sponsored 
health and wellbeing initiatives
•They all shared the aim of protecting the rights of 

employees while providing effective health 
promotion programs

7



Reaching Industry Consensus 
The Process - continued

Outcome Desired:  To create a foundation for 
consensus and ultimate rules that bring clarity while 

resolving conflict and legal fragmentation

Five key areas of potential concern were identified
•Privacy notice for employees
•How rewards/penalties influence employee perception about 

“voluntary”
•Reasonable alternative standards
•What constitutes a “reasonably designed” wellbeing program
•Congruence between EEOC regulations and those developed by 

the Departments of Health and Human Services, Labor, and  the 
Treasury (The Tri-Agencies – ACA)
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Reaching Industry Consensus 
The Process - continued

Areas of consensus were 
immediately reached in 

some areas 

Other areas required off-
line work, resulting in 

the establishment of five 
work groups that 

convened over the next 
month

All work was eventually 
consolidated and 

reviewed/approved by 
all involved
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Reaching Industry Consensus 
The Process - continued

The work was compiled into a 
consensus paper, and later into a 

JOEM article

Met with representatives of EEOC 
and federal legislators to share the 
results of the collaborative effort

J Occup Environ Med. 2016 Mar;58(3):e103-10. doi: 10.1097/JOM.  0000000000000698.
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Reaching Industry Consensus 
Immediate Consensus

EEOC guidance is needed/appreciated but should be consistent with other regulations wherever possible

Retaliation/adverse action against non-participants in wellness programs should be prohibited

Clear notice that programs are voluntary and information on how data will be used/stored is needed

Protected health information should not be sold for commercial purposes

Final ADA/GINA regulations should be released jointly, should not be enforced retroactively, and a reasonable 
time period is needed for employers and health plans to come into compliance

Final EEOC Regulations on ADA and GINA should be consistent

In the initial meeting, consensus was quickly reached on:
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Reaching Industry Consensus 
Immediate Consensus - Continued

When designed according to best 
practice design dimensions and 

evidence-based standards, employer 
wellness programs have the potential to 

benefit employees and employers

Effective regulations clarify the rules:
• Without making it difficult or burdensome for 

employees/dependents to participate in, and 
benefit from, wellbeing programs

• Without making the delivery of wellbeing programs 
by employers so complicated that they stop 
providing them or significantly limit their scope 

In the initial meeting, consensus was also reached on two general aspects of 
the proposed EEOC regulations:
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Consensus -
Congruence between EEOC and Tri-Agency 
(ACA) Rules

Further protections for low-
income employees are not 
needed (and are probably 
outside EEOC jurisdiction)

The EEOC should avoid 
contributing to an already 

fragmented regulatory 
environment
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Consensus - Influence of Incentives 
on the Voluntary Nature of Programs
Participation in a wellness program should be considered 
“voluntary” if it complies with the parameters already established by 
ACA regulations

The ADA rules should be consistent with GINA and ACA, having 
the maximum allowed percentage calculated off of the plan in 
which an employee is enrolled (employee only, employee and 
spouse, etc.), rather than off only single employee coverage

The value of non-financial incentives (water bottle, movie tickets, 
t-shirts, etc.) should not be included in the financial legal limit
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Consensus - Influence of Incentives on the 
Voluntary Nature of Programs - Continued

Incentives offered to employees who are outside a health 
plan should not be considered wage discrimination
• Legally, employees provided incentives outside of the employer sponsored 

health plan are treated differently
• Employers should not be held responsible for “wage discrimination” when 

incentive designs for employees outside of the company sponsored health 
plan comply with HIPAA and ACA rules

General discrepancy concerns (but no consensus):
• Not raising incentive cap to 50% for smokers, especially if 

smoking is established by biometric testing
• Value of participation based incentives included toward the cap
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Consensus - Definition of 
“Reasonable Alternative Standards”

The ADA proposed rule should not require a Reasonable Alternative Standard in the 
absence of a medical condition

There should be no further alternative standard requirements for participatory 
incentives beyond what ACA requires at present

Program providers should not be required to provide unlimited time for 
participants to request or complete an alternative

Alternatives to alternatives should be allowed when a participant’s physician requests 
one, or if a participant’s medical status changes during the course of a program year 
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Consensus - Definition of “Reasonable 
Alternative Standards” - Continued

Employers that satisfy the existing ACA regulations on the reasonable alternative standard should be 
considered compliant with EEOC nondiscrimination rules, regardless of whether or not an employee 
is participating in an employer-sponsored health plan (but the employer should not have to pay)

An employee/dependent should not be able to receive all possible incentives simply because he 
or she is under the care of a medical professional (in this case the proposed rule simply 
requested input)

Alternatives should not be required for small or deminimus incentives (t-shirts, water bottles, etc.)
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Consensus - Definition of “Reasonably 
Designed Programs”

Have an assessment of health risks 
with feedback that provides 

employees with a summary of their 
health risks and actions they can 

take to improve them

Provision of innovative health 
promotion programs, approaches, 
or initiatives that are informed by 
relevant expert panels, consensus 

statements, peer-reviewed research 
studies, and systematic reviews

Consensus was reached that the ACA definition is adequate, but to be clear a 
reasonably designed program should have both of the following elements:
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Consensus - Privacy Notice
Collection of health-related information should be permitted for 
employees in wellness programs who are part of an employer-
sponsored health plan, as well as for employees who are not  

part of such a plan, if privacy is assured and HIPAA protections 
are utilized and as long as there is evidence that the information 
collected is effective in determining current and future risk and 
helpful in tailoring wellness programs to meet employee needs 

Privacy notices should be required to inform employees on how 
their personal health information will be used, stored, shared, 
and protected – details on effective privacy notices were also 

provide by this consensus group
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Now and the Future
So, Where does this Leave Us?

The final ADA and 
GINA rules have not 

be released

There are signs that 
they could be soon, 

but we just don’t 
know

The differences in the 
ADA and GINA rules 

may point to a 
moderating pattern, 
and potentially more 

consistency with ADA, 
but again, we just 

don’t know

We do know what the 
ACA rules allow, and 
so they can be your 
guide until more is 
known about the 

EEOC rules

At the very least, it is anticipated 
that there will be time allowed for 

companies to come into compliance, 
so there is no need for a knee jerk 

reaction

20



Questions???
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